Admiralty law 
Australia, in, 
jurisdiction, question of, 173-177 
Arbitration 
Canada, in, 99-100 
Arbitration clause 
choice of jurisdiction, 4 
choice of law, | 
curial law, selection of, 6 
implied, 4-5 
validity of, 2 
Arbitration procedure 
security for costs, 19 
Arrest Convention. See under Brussels Convention 
Arrest of ships 
Belgium, in, 131 
application procedure, 138-142 
attachable ships, 143-145 
counter security, 147 
immunity, 142 
judicial authority, 133-136 
lifting of arrest, 150 
maritime claims,145-—146 
procedural conditions, 
certain, due and incontestable claim, 137 
urgency, 136 
security, 148 
sources of law, 132 
wrongful arrest, remedies for, 151 
definition of, 132 
South Africa, in, 
associated ships, 561 
amendments, 562 
retrospective, whether, 569 
control/ownership of, 563-565 
evidence of association, 506-569 
shipowner and charterer, 565 
time of association, 565 
Australia 
Maritime law decision 1994. See Australia under 
Maritime law and practice 
Awards 
foreign currency and. See Foreign currency 


Bailment. See also sub-bailment on terms under 
Contract 
goods sub-bailed to shipowners, 177 
stay of action, 177 


Bills of lading 
discharge without bill, 293 
jurisdiction clause, 177, 181 
enforcement of, reasons for, 184-188 
multiplicity of agreed fora, 190 
presentation rule, 289 
refusal to deliver without bill, 291 
time bar clause in, 23 
Hague Rules, and, 23 
Breach of contract 
cost of cure, 27, 457 
damages assessment, 27, 457 
foreign currency judgments, 517 
Bribes 
conflict of law, 
restitution, 198 
unjust enrichment, 198 
Brussels Convention 
Artest Convention and, 161 
lis alibi pendens, 164 
negative declaratory relief, 164 
proceedings in rem/in personam, 165 


Cargo owners 
claims against, 433-437 
Carriage of goods 
Australian case law, 385-387 
container, by, 
responsibility for, 15 
Carriage of passengers 
Australian case law, 388-389 
Charterparty 
compliance with charterer’s orders, 290 
last orders, 318 
late delivery, 318, 323 
positive obligation, 320 
time, 
New York Produce Exchange form 1993, 13 
Choice of law 
Private International Law. See under PIL 
Classification societies 
claims against, 433-437 
ship classification, 17 
Commercial contracts 
entire agreement clauses, enforceability, 466-470 
construing the clause, 468 
reasonableness, 469 
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Common law property 
exchange products in equity, 264 
exchange product theory and, 240, 263 
exchange product precedents, 248-251 
mechanism of, 266 
priority in bankruptcy, 241 
case law, 242 et seq. 
Taylor v. Plumer, 240 
civil action, 255 
criminal proceedings: R v. Walsh, 252-255 
facts of, 251-252 
mixed funds, 215 
Company law. See Corporate liability; Directors’ 
remuneration 
foreign currency judgments, English law after 
Miliangos, 513-517 
Construction law (building). See also Economic loss 
builders, duty of care, 326 
causal proximity, 326 
foreseeability, 326 
Contract 
arbitration. See Arbitration clause 
breach of. See Breach of contract 
choice of law, | 
implied choice, 4 
Rome Convention and, 7 
exclusive jurisdiction clause, 181 
insurance, of, 
non-disclosure, 477-479 
sale of goods. See Sale of goods 
sales. See Sales law | 
salvage, 272 
setting aside. See Unconscionability 
sub-bailment on terms, 177 
consent, relevance of, 178 
unconscionability. See Unconscionability 
Contributory negligence 
choice of law and, 437-442 
Corporate liability. See also Directors’ remuneration 
determining mismanagement, 339 
duty of care of directors, 340 
unfair prejudice, 337 


Damages. See also Economic loss, Personal injury 
compensation 
awards. See Foreign currency 
“cost of cure”, 457 
insolvency, in, 117 
intention, 459 
loss of amenity, 460 
measure of, 
Canada, in, 104 
mesne profits, 343 
reasonableness, 457 
restitutionary, 343, 460 
Directors’ remuneration 
board’s power in, 
company’s best interests, served by, 382 
decision-making, 377-379 
legal basis of, 375 
conflict of interest, 373, 374 


Directors’ remuneration—cont. 
personal interest in, disclosure of, 379 
unauthorised remuneration, 376 
Donaldson Inquiry. See also under Marine pollution 
prevention of pollution from merchant shipping, 
404 


Economic loss 
consequential, 204 
difficulties of reform, 205 
economic interrelationship, 207-208 
exclusory rule, 
bright line rule, 205, 206 
contractual relational, cases in, 215 
exceptions to, 209 
origin of, 206-207 
reversion, 211 
indeterminate liability, 205, 210, 213 
innovation, 210 
law of negligence, 206 
loss spreading, 211 
policy considerations, 215 
pollution and, 207-208 
oil spillage disasters and court rulings, 216-219 
precedent, doctrine of, 208 
proximity, 214 
ascertained class test, 212, 213 
known plaintiff test, 213 
pure, 204 
reasonable foreseeability, 210 
relational, 204 
Employment law 
restitutionary rights of subcontractors against 
employers, 398 
Enrichment. See also Restitution 
change of position in anticipation of, 313 
Entire agreement clauses. See under Commercial 
contracts 


Fiduciary duty 
accounting for wrongful profits, 462-466 
basis of liability, 462-464 
Fisheries 
Australian case law, 397 
Foreign currency, judgments and 
England, in, 
company law after Miliangos, 513-517 
company liquidations, traditional rules, 512 
date of breach vs. date of tort, 504-508 
pre-Miliangos, 504-508 
post-Miliangos, 510-512 
United States, in, 
analysis of judicial decisions, 497 
conversion dates, appropriate, 
conflict of federal and state approaches, 
499-502 
court judgments, judicial basis for, 502 
home currency rule, 
statutory basis for, 496 
judicial basis for, 496 
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Foreign currency, judgments and—cont. 
United States, in—cont. 
New York statutory amendment, 498 
traditional law, 495 


General average 
history and development, 480-493 
principles of, 
community in, 480-482 
response to threat, 487 
threat to community, 483-487 
Rule Paramount, 489-493 
Guarantees 
creditors’ duty of disclosure to surety, 331 
banks’ duty of disclosure, 332 
Australian authority, 333-334 
materiality, 333 
bonds issued by banks, 334 
group companies, by, 335 
transactions other than bank overdrafts, 336 


Insolvency 
debt collection, 110 
abuse of court process, as, 113-116 
cross-claims, 117 
disputed petition debt, 112 
unliquidated damages, 117 
insurance and liability. See Third parties 
insurance, 
third party claims, 
enforcement, 49-51 
limitation, 49-51 
liquidation, 107 
“pay first” clauses, 45, 46-47 
third parties and. See Third parties 
winding up recalcitrant debtors, 107 
Claybridge principle, 119-121 
collateral, for purposes of, 123 
contingent claims, 121-123 
ex debito justitiae, 108 
principles and policies, 108 
Insurance 
loss by perils of sea, 
burden of proof for, 305 
expert evidence, 307 
third parties and. See Third parties 


JIGE. See under Maritime Liens and Mortgages 
Convention 1993 
Jurisdiction 
Australia in, 
constitutionality of claim, 176 
establishment of, 173, 177 
Brussels Convention, 
actions, in rem, under, 31 
choice of arbitration clause and, 4 
choice of law, 
contribution and, 437-442 
plaintiff domiciled in another contracting state to 
defendant, 31 
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Law Commission 


mistake of law, 
proposals, 363-366 
restitution of payments, 
recommended defences, 367-369 
Restitution of Payments Made Under a Mistake of 
Law, 362 
Restitution: Mistakes of Law and Ultra Vires 
Public Authority Receipts and Payments, 362 
ultra vires payments made to public authorities, 
method of reform, 366 
statutory reform, 369-370 


Liability 


builders’ duty of care to subsequent purchaser, 
326 
corporate. See Corporate liability 
limitation of, 86 
accountants, 86 
American Act, 84 
aviation product liability, 87 
Canada, in, 102 
categories of, 77-78 
Convention, 1976, 79 
global, 82 
harmonization, 80-81 
insurance and ships, 77, 82 
Exxon Valdez, 83, 85 
passengers, 81 
Lloyd’s, 87 
origins, 78 
salvage in China, 287 
shipowners for misdelivery of cargo, 293 
defences for, 293-298 
agency by estoppel, 294 
carrier negligence, absence of, 296 
contractual exclusion of liability, 296-298 
law custom and practice of discharge port, 
293 
letters of indemnity, 295 


Marine claims. See Unseaworthiness claims 
Marine insurance 


Australia, in, 394-396 
Canada, in, 101-102 
court decision on, 101-102 


Marine pollution 


Braer incident, 404, 413 
Donaldson Inquiry, Report of, 404, 405 
ballast water, 408 
crewing, 407 
enforcement of measures, 406-407 
financial considerations, 406 
Government response, 414 
liability, 412 
Marine Environmental High Risk Area, 
designation of, 410 
navigation, 409 
oil spill response, 412 
port state control, 408 
seaway code, 409 
Special Area status, 408 
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Marine pollution—cont. 
Donaldson Inquiry, Report of—cont. 
vessels, 
reporting, 411 
standards, 407 
Law of Sea Convention, 406 
limitation of liability, 
Exxon Valdez, 83, 85 
New Zealand, in, 
law reform. See under Maritime law and 
practice 
OPA 1990 
anti-avoidance, 36 
information, 36 
scope, 35 
trigger, 35 
Maritime law and practice 
Australia, in, 
carriage by sea, 
goods, 385-387 
passengers, 388-389 
fisheries, 397 
jurisdiction, question of, 173-177 
marine insurance, 394-396 
ownership, 396 
practice and procedure, 389-394 
registration, 396 
Canada, in, 
decisions, 100-106 
accident, one-vessel, 97-98 
anticipatory breach of charter, 99 
arbitration, 99 
carriage of goods, 90-93 
collision, 105 
economic loss, 90 
environment, 95 
foreign judgment, recognition of, 99 
jurisdiction, 93 
limitation of shipowners liability, 102 
Mareva injunction, 103 
marine insurance, 101-102 
maritime liens, mortgages and claims, 95-97 
pilotage, 105-106 
sale of ship, 105 
ship repairs and towage, 102 
time for suit, 103 
towage, 103 
legislation, 88-89 
delivery of cargo, 
discharge without bill, 293 
refusal to deliver without bill, 291 
shipowners liability. See under Liability 
Denmark, in. See Nordic Maritime Code 
expert evidence, 
loss by perils of the sea, 307 
Finland. See Nordic Maritime Code 
New Zealand, in, 
carriage of goods, 169-171 
coastal shipping, 168 


Maritime law and practice—cont. 
New Zealand, in—cont. 
law reform, 167 
Admiralty jurisdiction, 172-173 
regulation of maritime activity, 167 
maritime pollution, 171-172 
proprietary maritime claims, 173, 175 
salvage, 171 
seafarers, 168 
Norway. See Nordic Maritime Code 
salvage. See Salvage 
South Africa, in, 
arrest of ships. See under Arrest of ships 
Sweden. See Nordic Maritime Code 
Yemen, in, 
new maritime code, 442 
cargo, 443 
pollution, 444 
Maritime Liens and Mortgage Convention 1993, 57 


Joint Intergovernmental Group of Experts (JIGE), 


58 
provisions, analysis of, 59-76 
flag, temporary change of, 74-76 
forced sale, 
effects of, 71-73 
notice of, 70 
maritime liens, 62-66 
extinction, 69 
priority of, 66-68 
ownership/registration, change of, 61 
recognition and enforcement, 60 
scope of application, 73 
Maritime transport 
New Zealand, in, 
law reform. See under Maritime law and 
practice 
Misappropriated assets 
recovery of, 
“close connection” argument, 450 
“equitable lien” argument, 449 
“space investment” dictum, 447-449 
Mistake of law 
Law Commission and. See under Law 
Commission 
Mortgage 
security for, 
creditors’ duty to confirm, 
awareness of creditor, 352 
constructive notice, avoidance of, 353 
solicitor as agent, 359 
obtainment of, misrepresentation in, 
Midland Bank v. Massey, 348 
wife, given by, 
O’Brien case, 347 
Banco Exterior v. Mann, 349 
Bank of Baroda v. Rayarel, 35 
Midland Bank v. Serter, 351 
protection of, by other means, 357 
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Nordic Maritime Code 
general, 527-528 
Hague-Hamburg mix, 
affreightment, 
demurrage, 534 
laytime, 534 
beginning of, 533 
purposes, 533 
renunciation, 535 
general cargo chapter, 
arbitration, 532 
bill of lading rules, 532 
carriage, declaratory rules on, 529 
characteristics and purpose, 528 
introductory provisions, 528 
jurisdiction, 532 
prorogation, 532 


Oil Pollution Act 1990. See OPA 1990 under 
Marine pollution 


PIL 
United Kingdom Act, 
choice of law rule for torts, 524 
exception to rule of general application, 524 
framework, 520 
maritime torts, 525 
residuary role, 525 
scope, 521 
issues relating to tort, 523 
torts, 521 
Personal injury compensation 
How Much is Enough?, report, 324 
Practice and procedure 
Australian case law, 389-394 
Private International Law. See PIL 
Property 
subrogation, tracing and Quistclose Principle, 
451-456 
“Proportionate fault” credit. See Settlements 


Quistclose Principle. See under Property 


Restitution 

case of, whether, 308 

damages in, 343 

elements of, English law, 309 

Law Commission and. See under Law 
Commission 

subcontractor, rights against employer, 398 

unjust enrichment, 310, 314 


Sale of goods 
contract, 
performance or rescission, 470-477 
Sale of ships 
Belgium, in, 131 
Sales law 
modernisation of, 191-197 
commercial guarantees, 196-197 
parties to the contract, 196 
remedies, 195 
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Sales law—cont. 
modernisation of—cont. 
satisfactory quality, 191 
case law, 192 
new provisions, 192-193 
relevant factors, 194-195 
Salvage 
China, in, 
law of, 269 
definitions of, 270 
operations, 270 . 
provisions of Code, 276 
Scope, 270 
claims, 283 
maritime liens and, 284 
contracts of, 272 
“assistance”, 273 
Chinese Code and, 276 
classification of, 274 
non-salvage contracts and, distinction between, 
275 
“distress”, 272 
litigation, 283 
jurisdiction, 283 
time limitation of action, 283 
negligence of salvor, 
limitation of liability, 287 
objects of, 271 
payment of, 277 
grounds for remuneration, 278 
meaning, 278 
reward, 
assessment, adjustment and apportionment, 
279 
special compensation, 281 
property from, 
action of, 286 
interim payment, 286 
security of, 285 
wreck removals, 272 
Settlements 
ledger credit, 10 
proportionate share rule, 8 
protracto (self) credit, 10 
Ships 
Belgium, in, 
arrest of. See Arrest of ships 
judicial sale of, 131 
consequences, 153 
entitlement, 151 
procedure, 152 
rules for apportionment and ranking, 153 
classification of, 17 
definition, 142 
limitation of liability, 77 
ownership and registration, 
Australian case law, 396 
seaworthiness. See unseaworthiness claims 
Statutory unconscionability, 557-559 
Subcontractors 
restitutionary rights against employers, 398 
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Subrogation 
property. See under Property 


Third parties 

insurance, 
enforcement, 49-51 
limitation, 49-51 
payments to insureds, 316 

liability, 
establishing, 37-40 
insurance for, 34-56 


Third Parties (Rights against Insurers) Act 1930, 


anti-avoidance provisions, 43 
establishing liability under, 37 
information, 40 
scope, 
brokers, 51-52 
exhaustion, 53-55 
reinsurance, 51 
territoriality, 52-53 
Tort Law 
contrasting views of, 433-437 
foreign currency judgments, 518 
“international view”. 433 
“risk management view”, 434 


Unconscionability. See also Statutory 
unconscionability 
fraud, actual or constructive, 548-551 
lack of independent advice, 551 
synthesis, 554-557 


Unconscionability—cont. 
fraud, actual or constructive—cont. 
terms of transaction, 552-554 
nature and components, 
special disadvantage, 547 
senses of, 539 
tests for, 542-545 
vitiating factors, 538 
evolution of, 545 
Unseaworthiness claims 
vessel seaworthiness, 
burden of proof, 237 
crew, selection and monitoring of, 231-237 
crew of, as unit, 229 
distinction with negligence, 224 
due diligence, 229-230 
costs for exercise of, 235 
International Safety Management Code 
and, 236 
forms of, 225 
limitation cases, 231 
meaning, 224 
inefficiency/incompetence, 222 
negligence, 222 
supervision of crew, 233-235 
test for, 222 


Yemen. See under Maritime law and practice 











